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Changes in Substantive Environmental Laws 

• Air 

• Water 

• Stormwater 

• USTs 

• Waste 

• Limitation on Local Regulation 

• Structural Changes at DENR 

• The “New” Environmental Management Commission 

• Upcoming Decade of Regulatory Reform 
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Air 

• Non-Title V Permits 
– Shall be issued for eight years 
– No longer discretionary 

• Open burning of land-clearing debris 
– No permit required 
– Not dependent on EMC rulemaking 
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Water 

• Groundwater Compliance Boundary 

– May be established at property boundary 

– No remediation required for 2L exceedances within 
compliance boundary, except in limited 
circumstances 

– Cleanup required for 2L exceedances at or beyond 
compliance boundary 

– Codifies EMC’s coal ash pond declaratory ruling 
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Water 

• Private Drinking Water Wells 

– Local health department must issue permit or deny 
application within 30 days 

• Permit issues automatically after 30 days of inaction 

– Rulemaking required for well sites within 1,000 feet 
of known contamination 

• Requires notice and disclosure of risk 
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Stormwater 

Fast-Track Stormwater Permitting 

• Directs EMC to adopt rules by July 2016 

• Fast-Track stormwater permitting without 
technical review 

– Permittee complies with DENR minimum design 
criteria 

– Application prepared by qualified personnel 
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Stormwater 

The “Gravel” Exception 

• “Built-upon Area” means impervious and partially impervious 
areas 

• New Exception:  Built-upon Area does not include “Gravel” 

• Governor and DENR concerned as in some cases gravel surfaces 
are impervious or partially impervious 

• Governor initially threatens to veto 

• Compromise:  Governor signs with commitment that 
Environmental Management Commission will do rulemaking 
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Appeals of Air and Water Permits 

• Provides that third parties challenging air and water 
permits must file a contested case within 30 days 
after the applicant or permittee is notified of the 
permit decision. 
 

• Previously applicants and permittees had to file within 
30 days but third parties had 60 days. 



McGuireWoods LLP | 9 

USTs 

• First-time deductible/co-pay for noncommercial UST trust 
fund 

• DENR study of noncommercial fund and report by April 1, 
2014 

• UST sites now eligible for Brownfields program 
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Waste 

No solid waste permit required for on-site disposal 
of C&D waste from demolition activities 

• Manufacturing buildings, including electrical generating 
stations 

• Inert debris (brick, sand, gravel, cement); small amounts 
of wood, paint, or metal are OK 

• Must be non-hazardous based on TCLP 
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Waste 

• Limitation on State Purchases of Contaminated Property 

– Approval by Governor and Council of State required before 
State can acquire an ownership interest in any real property 
with known contamination 

– Initial proposal included acquisitions by local governments as 
well – a nightmare avoided 
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Limitation on Local Environmental Regulation 

• One-year moratorium on enactment of environmental 
ordinances by cities and counties 
 
– No ordinance that regulates a field also regulated by State 

or federal statute enforced by an environmental agency or 
regulated by a rule adopted by an environmental agency 
 

• Exception for ordinances that are approved by a 
unanimous vote of members present and voting 
 

• Environmental Review Commission to conduct study to 
identify circumstances where local governments should be 
authorized to enact ordinances that are more stringent 
than State or federal rules 
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Structural Changes at DENR 

Merger of Division of Water Quality into 
Division of Water Resources 

• Mandated by House Bill 74 
 

• However, merger done by DENR effective August 1, before HB74 
signed 
 

• Stormwater regulation moves to Division of Energy, Mineral and 
Land Resources 
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Structural Changes at DENR 

Creation of Division of Water Infrastructure 

• Responsible for all statutes relating to water infrastructure 
loans and grants administered by DENR 
 

• Authority previously exercised by Division of Water Quality 
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Structural Changes at DENR 

State Water Infrastructure Authority Created 

• Nine members including: 
 
• Director of Division of Water Infrastructure 

 
• Secretary of Commerce 

 
• Director of Local Government Commission 

 
• Representatives of urban and rural local government 

wastewater or public water system 
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Structural Changes at DENR 

State Water Infrastructure Authority, Power and Duties 

• Rank applications, establish priorities, and review and make 
recommendations for changes to criteria for grants and loans 
 

• Develop master plan for State’s water infrastructure needs 
 

• Assess role of public/private partnerships in future provision 
of utility service 

 



McGuireWoods LLP | 17 

The “New” Environmental Management 
Commission 

Environmental Management Commission 

• Size reduced from 19 to 15 members 
 

• Terms of existing members terminated July 31, 2013 
 

• Qualifications change:  
 
– Local government and local board of health/health science 

experience positions eliminated 
 

• All terms now four years (with some initial two-year 
terms to create staggering) 
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● Proposed Revision to the Arsenic Ambient Air Limit 

● Proposed Revisions to the Air Toxics Rule 

● Proposed Revisions to the Vehicle Inspection and Maintenance 
Program 

● Proposed Revisions to the Permit Exemptions Rule 

 
Matters Likely to Come Before the EMC:  Air 
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● Nutrient Criteria Development Plan 

● Surface Water Quality Standards – Triennial Review 

● Stormwater and Land Application Rules – Oil and Gas 
Activities 

● Jordan Lake Nutrient Strategy Rule Changes 

● Stormwater:  definition of “built-upon area” excludes wood-
slatted deck, swimming pool, and gravel 

Matters Likely to Come Before the EMC:  Water 
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Regulatory Reform Act of 2013 

10-Year Review of All Existing Rules 

• Three-step process involving: 
 
– State agencies 

 
– Rules Review Commission 

 
– Joint Legislative Administrative Procedure Oversight 

Committee 
 

• For purposes of air, water, UST and stormwater rules, 
“agency” is the Environmental Management 
Commission, not DENR 
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Regulatory Reform Act of 2013 

Step 1: 

• Agency classifies rules in three categories: 
 

– Necessary with substantive public interest – any rule on which the agency 
has received public comments within the last two years or which affects the 
interests of the regulated public and the agency knows or suspects that any 
person may object to the rule 
 

– Necessary without substantive public interest – any rule where there has 
been no public comment within the last two years 
 

– Unnecessary rules – any rule the agency determines to be obsolete, 
redundant or otherwise not needed 
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Regulatory Reform Act of 2013 

• “Substantive Public Interest” 
 

– Agency has received “public comments” on rules within past two 
years 

– Rule affects “property interest of the regulated public” 

– Agency “knows or suspects that any person may object to the rule” 

• “Public Comment” 

– “Written comments objecting to the rule” 

– Comments supporting a rule are not “public comments” 
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Regulatory Reform Act of 2013 

• “Public comments” on rules classified by agency as 
unnecessary 
 

• Rules may get reclassified as “necessary with public interest” 
 

• How then can agency repeal a rule classified as “necessary”? 
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Regulatory Reform Act of 2013 

• Agency posts initial classification on website and invites public  
comment for at least 60 days 
 

• Agency reviews public comments and submits report to Rules 
Review Commission with 
 
– Agency’s initial determination 

 
– All public comments received 

 
– Agency’s response to public comments 
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Regulatory Reform Act of 2013 

Step 2: 

• Rules Review Commission review of agency reports in 
preparation of final determination report, which includes: 
 

– Agency’s initial determination 
 

– All public comments in response to initial determinations 
 

– Agency’s response to public comments 
 

– Summary of Rules Review Commission’s determinations regarding public 
comments 
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Regulatory Reform Act of 2013 

• RRC review of public comments different from agency review:  
Do they have merit?   
 

• Public comment has “merit” only if: 
 
– “It addresses the specific substance of the rule” and 

– It relates to whether 

o The agency has legal authority to adopt the rule 

o The rule is clear and unambiguous or 

o The rule is necessary to implement or interpret a law 
adopted by Congress or the General Assembly 
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Regulatory Reform Act of 2013 

• Rules classified as necessary and without substantive public 
interest 
 
– No public comments or public comments  are “without merit” 

 
– Rules remain in effect 
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Regulatory Reform Act of 2013 

• Rules classified as unnecessary 
 
– No public comments or only public comments  “without 

merit” 
 
– Rules expire 
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Regulatory Reform Act of 2013 

• Rules classified by either agency or Rules Review Commission 
as necessary with public interest 
 
– Rules have to be readopted through new rulemaking process 

– Statute will be amended to set time limit for re-adoption 
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Regulatory Reform Act of 2013 

Step 3: 

• Commission’s final determination report not effective until each 
agency has consulted with the Joint Legislative Administrative 
Procedure Oversight Committee 
 

• If Committee disagrees with any determination, Committee may 
recommend that the General Assembly require the agency to 
conduct a review of that specific rule in accordance with Step 1 
in the following year 
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Regulatory Reform Act of 2013 

Other Points of Interest 

• Rules Review Commission will establish schedule for review of 
existing rules 
 

• Rules adopted to or conform to or implement federal law do not 
expire 
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Other Regulatory and Administrative 
Reforms 

Fiscal Notes on Rules 

• Two years ago legislature required fiscal notes for any rule 
having an aggregate financial impact greater than $500,000 in a 
12-month period. 
 

• House Bill 74 raises threshold to $1 million. 
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Other Regulatory and Administrative 
Reforms 

• Specific definition of “policy” added to Administrative Procedure 
Act 
 
– “Any non-binding interpretation statement within the delegated 

authority of an agency that merely defines, interprets, or explains 
the meaning of a statute or rule.  The term includes any document 
issued by an agency which is intended and used purely to assist a 
person to comply with the law, such as a guidance document.” 
 

• Definition of “rule” already included an exclusion for policy 
documents.  Legislature clearly sending a message to agencies 
that you cannot enforce based only on a guidance document. 

Policies are not rules – and this time we mean it 
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